THE POLITICAL, LEGAL, and REGULATORY ENVIRONMENT         

Global marketing takes place within the political environment of governmental institutions, political parties, and organizations through which a country’s people and rulers exercise power.

· What is the purpose of a ‘political culture’?

A political culture reflects the importance of the government and legal system. 

It provides a context for understanding the relationship between individuals and corporations and the political system. 

Any company doing business outside its home country should carefully study the political culture in the target country and analyze salient issues arising from the political environment. These include the governing party’s attitude toward sovereignty, political risk, taxes, the threat of equity dilution, and expropriation.

Nation-States and Sovereignty       

Sovereignty is defined as the supreme and independent political authority. 

Government actions taken in the name of sovereignty occur in the context of two important criteria:

1. A country’s stage of development

2. The political and economic system.

the economies of individual nations may be classified as industrialized, newly industrializing, or developing.  Governments in developing countries control economic development by passing protectionist laws to encourage their nation’s economic development.

Nations with advanced stages of economic development declare that any practice that restrains free trade is illegal. Antitrust laws and regulations promote fair competition. 

Most economies combine elements of market and non-market systems. Sovereign political power in a non-market economy reaches far into the economic life of a country.  The sovereign political power of a government in a predominantly market economy reaches quite far into the economic life of a county. In a capitalist, market-oriented democracy, power is more constrained.   

Non-market and market structures currently have privatization, which reduces government involvement as a supplier of goods and services.

A current global phenomenon in both non-market and market structures is the trend toward privatization. Privatization moves a nation’s economy in the free-market direction (e.g., Mexico has partially privatized banks, airlines, etc.)

Some believe that global market integration erodes economic sovereignty. Nations give up sovereignty in return for something of value (e.g., EU countries gave up their currencies in exchange for improved market access). 

Political risk

· Define ‘political risk.’

Political risk is the possibility of a change in political environment or government policy that would adversely affect a company’s ability to operate effectively and profitably. 

Political risk can deter a company from investing abroad; to put it another way, when a country’s political environment is characterized by a high level of uncertainty, it may have difficulty in attracting foreign investment.

Managers often omit political risk assessment in global strategic planning because they think it is too expensive or too unreliable. 

Political forces can drastically change the business environment with little advance notice.

Taxes 

· How do taxation policies frequently motivate companies and individuals to profit by not paying taxes?

Governments rely on tax revenues to generate funds for social services, the military and other expenditures. Unfortunately, government taxation policies on the sale of goods and services frequently motivate companies and individuals to profit by not paying taxes.  

· How is it possible for global companies to profit from illegal smuggling practices?

Ironically, global companies can still profit from the smuggling practice; it has been estimated, for example, that 90 percent of the foreign cigarettes sold in China are smuggled in. For Philip Morris, this means annual sales of $100 million to distributors in Hong Kong, who then smuggle the smokes across the border.

High excise and Value Added Tax VAT taxes encourage legal cross-border shopping as consumers go abroad in search of good values (e.g., Great Britain estimates that cars returning from France have an average 80 bottles of wine).
· Political risk in Russia is high. Why?

Corporate taxation is another issue.  High political risk in Russia is due to high taxes on business operations. High taxes encourage off-the-books cash and sheltered from the eyes of tax authorities. 

This, in turn, creates a liquidity squeeze that prevents companies from paying employees, and unpaid disgruntled workers contribute to political instability. 

Diverse geographical activity requires special attention to tax laws. Companies minimize their tax liability by shifting the location of income (e.g., foreign companies in the U.S. cost the government $3 billion a year in lost revenue). For example: using the concept of “earnings stripping,” foreign companies reduce earnings by making loans to U.S. affiliates rather than using direct investment to finance U.S. activities. The U.S. subsidiary can deduct the interest it pays on such loans and thereby reduce its tax burden.

Seizure of Assets

The ultimate threat of a government can pose is seizing assets. 

· What is ‘expropriation’?
Expropriation refers to governmental action to dispossess a foreign company or investor.  

Compensation is generally provided, although not often in a “prompt, effective and adequate” manner. 

· How does ‘expropriation’ differ from ‘confiscation’?

If no compensation is provided, the action is referred to as confiscation. International law prohibits a government to take foreign property without compensation.

Nationalization is typically broader in scope than expropriation and occurs when the government takes control of some or all of the enterprises in a particular industry. 

International law is generally interpreted as prohibiting any act by a government to take foreign owned property without compensation. International law recognizes nationalization as a legitimate exercise of government power, if it satisfies a “public purpose” and is accompanied by “adequate payment.”

Short of outright expropriation or nationalization, the phrase creeping expropriation applies to limits on economic activities of foreign firms in particular countries.  These have included limitations on repatriation of profits, dividends, royalties, and technical assistance fees from local investments or technology arrangements. 

Other issues include increased local content requirements, quotas for hiring local nationals, price controls, and other restrictions affecting return on investment. 

Global companies suffer discriminatory tariffs and non-tariff barriers that limit market entry, patents and trademarks, and intellectual property.

For example, intellectual property restrictions have had the practical effect of eliminating or drastically reducing protection of pharmaceutical products. 

Intellectual Property: Patents, Trademarks, and Copyrights

Patents and trademarks that are protected in one country are not necessarily protected in another, so global marketers must ensure that patents and trademarks are registered in each country where business is conducted. 

A patent is a formal legal document that gives an inventor the exclusive right to make, use, and sell an invention for a specified period of time.

A trademark is defined as a distinctive mark, motto, device or emblem that a manufacturer affixes to a particular product or package to distinguish it from goods produced by other manufacturers. (Exhibit 5 – 7 and 5 – 8). 

A copyright establishes ownership of a written, recorded, performed, or filmed creative work.

Counterfeiting is the unauthorized copying and production of a product. 

An associative counterfeit, or imitation, uses a product name that differs slightly from a well-known brand but is close enough that consumers will associate it with the genuine product. (Exhibit 5-9). 

· What is ‘piracy’?

Piracy is the unauthorized publication or reproduction of copyrighted work. 

Counterfeiting and piracy are particularly important in industries such as motion pictures, recorded music, computer software, and textbook publishing. 

Licensing and trade agreements 

Licensing is a contractual agreement for the use patents, trademarks, trade secrets, technology, or intangible assets in return for royalty payments or other compensation.

To prevent the licensee from using the licensed technology to compete directly with the licensor, the latter may try to limit the licensee to selling only in its home country. 

The duration of the agreement and royalties are commercial negotiations between licensor and licensee without government restrictions on remittances of royalties abroad. 

Important considerations include: what assets a firm may offer for license, how to price the assets, and rights to “make” or “use” the product, and to “sell” the product.

The right to sublicense is another important issue; decisions must be made regarding exclusive or nonexclusive arrangements and the size of the licensee’s territory. 

Licensing is potentially dangerous because it may create a competitor. 

· What happens if a licensee learns trade secrets? 

Trade secrets are confidential information with commercial value and for which steps have been taken to keep it secret; including manufacturing processes, designs, and customer lists.

The licensing of unpatented trade secrets should be linked to confidentiality contracts. 

Despite formal legal developments, enforcement is the key issue.

Companies transferring trade secrets across borders should apprise themselves not only of the existence of legal protection but also of the risks associated with lax enforcement.

